
¨  Article by Alicia Shickle

The American Medical Association (“AMA”) has ap-
proved and updated the CPT 2023 E/M guide-
lines on its website, and those changes will take 
effect on January 1, 2023.  These changes will in-
volve both deletion and revision of specified codes.

The following codes will see major revisions in 2023. 
• Hospital services, inpatient and observation care.
• Consults.
• Emergency department services.
• Nursing facility services.
• Home and domiciliary services.
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Register Here

On January 1, 2023, the second round and the biggest changes in decades to the documenta� on and coding guide-
lines for Evalua� on and Management (E/M) services will go into eff ect. Join Garfunkel Health Advisors and Garfunkel 
Wild, as we provide prac� cal guidance on the most important changes, as well as discuss best prac� ces for lowering 
audit and compliance risks.

Whom this will aff ect: The American Medical Associa� on’s (AMA) new 2023 E/M coding changes 
will aff ect every health care professional that bills for any of the following visit types:

•  inpa� ent/observa� on level care 
•  emergency department 
•  inpa� ent/outpa� ent consulta� ons
•  nursing facility
•  home/residence 

Why you need to a� end: The E/M revisions will require health care professionals to modify their documenta� on, 
coding, and billing prac� ces in these se�  ngs. Mastering the new E/M revisions will be cri� cal to ensuring payment 
integrity, avoiding unnecessary denials and/or delays in reimbursement. Your health care professionals, staff , and EMR 
system depend on the correct implementa� ons of the new AMA 2023 guidelines to ensure that your prac� ce is cap-
turing all it's en� tled reimbursement and is not up-coding services.
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For example, Hospital Observation Services E/M codes 
99217-99220 will be deleted, as will be Consultations 
E/M codes 99241 and 99251 and Nursing Facility Ser-
vices E/M code 99318.   Included in the codes that will 
be revised are Hospital Inpatient and Observation Care 
Services E/M codes 99221-99223, 99231-99239, Con-
sultations E/M codes 99242-99245, 99252-99255, and 
Emergency Department Services E/M codes 99281-99285.  

Given the impending implementation date that is less than 
six months away, your practice has limited time to prepare 
for this next round of significant E/M guideline and code 
changes.  Fortunately, Garfunkel Health Advisors (“GHA”) 
continues to keep abreast of such prospective changes 
and other industry changes in order to assist its clients in 
preparing themselves accordingly to avoid reimbursement 
issues down the line.  No doubt more training is needed 
for practices to ready themselves for such changes in or-
der to ensure documentation and coding compliance, and 
GHA is fully available to provide such guidance and training. 
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Protect Your Medical License:
Use cer� fi ed coders to help ward off  licensure 
sanc� ons 

¨  Article by Andrew L. Zwerling1

There has been a steady trend of increased scru� ny by 
governmental agencies responsible for inves� ga� ng com-
plaints against physicians and for prosecu� ng acts of pro-
fessional misconduct by physicians, including the coding 
and billing prac� ces of physicians.  All prac� � oners should 
be aware that billing improprie� es may cons� tute a form 
of professional misconduct that such agencies may rely 
upon in taking ac� on against a physician’s medical license 
– up to and including revoca� on of a physician’s license.  

Typically, awareness of governmental scru� ny comes in 
the form of a le� er to the physician advising the physi-
cian that he or she has the opportunity to be interviewed 
by the agency concerning allega� ons of poten� al coding 
or billing improprie� es.  Those interviews must be tak-
en seriously.  No physician should undertake such an in-
terview without careful and comprehensive prepara� on, 
because a failure to do so may result in inaccurate or in-
complete statements being made at the interview by an 
unprepared prac� � oner, with otherwise avoidable licen-
sure sanc� ons the result.  (Nor should a physician ever 
par� cipate in an interview without counsel present.)  

¹ Andrew L. Zwerling, Partner Director|Garfunkel Wild P.C.
Tel: 516.393.2581 | Email: azwerling@garfunkeladvisors.com
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Part of the prepara� on in the context of alleged cod-
ing and billing improprie� es is retaining the input of a 
cer� fi ed coder – a service off ered by Garfunkel Health 
Advisors – to conduct an audit of the billing records in 
ques� on to see whether or not there were ac� onable 
billing errors, so that the physician is in a posi� on to ad-
vance the strongest possible defense to the allega� ons.  

Even those physicians who have not been the unfortunate 
recipient of such an agency interview le� er should, on a 
regular basis, have a cer� fi ed coder conduct should a re-
view as a preven� ve measure.  Careful a� en� on to one’s 
billing and coding prac� ces, even when such func� ons 
are handled by outside vendors, should be high on a phy-

sician’s priority list to avoid governmental involvement.

Avoid Reduced Reimbursement:
Respond properly to the Final Rule For Split/
Shared Services

¨  Article by Alicia Shickle2 and Simon Chaykler3

Ever since CMS released the 2022 Medicare Physician Fee 
Schedule Final Rule for Split/Shared Services (the “Final 
Rule For Split/Shared Services”) Garfunkel Health Advi-
sors (“GHA”) has busily been assisting clients in respond-
ing properly to these new requirements and by conducting 
provider outreach and education.  These comprehensive 
efforts by GHA are designed to ensure that clients avoid 
running afoul of these new mandates and thereby suf-
fer the consequences, including reduced reimbursement.  

CRITICAL COMPONENTS OF THE FINAL RULE FOR SPLIT/
SHARED SERVICES  

Under the Final Rule For Split/Shared Services, split/
shared services refers to “Evaluation and Management” 
(“E/M”) services provided in a facility setting by both a 
physician and a non-physician provider (“NPP”) in the 
same group.  The term “facility” refers to hospital set-
tings (including inpatient and outpatient settings, the 
emergency department, observation care and critical 
care) and skilled nursing facilities.  (Importantly, the Fi-
nal Rule For Split/Shared Services does not apply to of-
fice settings.)  The visit is billed by the physician or practi-
tioner who provides the “substantive portion” of the visit.

For 2022, a practitioner is said to have provided the “sub-
stantive portion” of the visit if the practitioner either per-
forms one of the key components of the visit in its entirety 

² Alicia Shickle, President|Garfunkel Health Advisors 
Tel: 833.355.1333 | Email: ashickle@garfunkeladvisors.com
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– history, physical examination and medical decision-mak-
ing – or provides services for more than 50% of the total 
visit time, and upon meeting those criteria can bill for the 
encounter with a modifier FS.  Originally, CMS had stated in 
the Final Rule For Split/Shared Services that by 2023, the 
“substantive portion” of the visit was solely to be defined as 
more than half of the total time spent.  In the CY 2023 pro-
posed final rule, however, CMS states that it will continue to 
use the broader definition that also encompasses the prac-
titioner performing one of the key components of the visit.

All medical records must include the identity of the practi-
tioners who performed the visit, as well as the time spent by 
each practitioner in order to assess who provided the “sub-
stantive portion” of the visit.  CMS states “any individual 
who is authorized under Medicare law to furnish and bill for 
their professional services, whether or not they are acting 
in a teaching role, may review and verify (sign and date) the 
medical record for the services they bill, rather than re-doc-
ument notes in the medical record…”  Sufficient medical 
record documentation is the key to proper reimbursement. 

YOU NEED NOT NAVIGATE THIS MURKY LANDSCAPE 
ALONE

Careful attention to these coding and documenta-
tion requirements is critical.  Garfunkel Health Advi-
sors can assist you in implementing these new guide-
lines correctly and efficiently and in conducting a 
baseline audit to assess whether your existing system ful-
ly complies with the Final Rule For Split/Shared Services.

Properly Address Billing and Over-
payment Issues:
Use billing and documenta� on experts to ensure 
payer rules are being followed

¨  Article by Peter Hoffman4

It is not at all unusual for health care providers to discover 
potential billing and overpayment issues in the course of 
their day-to-day operations.  Such issues may arise in any 
number of ways.  For instance, they may be identified as 
the result of a provider’s internal compliance efforts, in-
cluding compliance program audits or reviews, or as a re-
sult of internal investigations into errors found by billing or 
other personnel.  They may also be identified as a result 
of external factors, such as payer audit findings that raise 
billing and payment questions that extend beyond the time 
period covered by the audit, or by external complaints.  

� Peter Hoffman, Partner Director|Garfunkel Wild P.C.
Tel: 516.393.2268 | Email: phoffman@garfunkeladvisors.com

Regardless of how an issue arises, however, it is important 
that providers timely investigate the matter and take ap-
propriate corrective action.   Often, however, providers are 
unaware of what they must do to – and when they must 
do it – in order to avoid legal peril.  For example, providers 
who identify federal health care program overpayments are 
required to report, return and explain the overpayments 
within 60 days from the date they are identified.  The failure 
to do so can have severe consequences, including potential 
liability under the federal and/or state False Claims Acts.   
Timely refund obligations also commonly exist elsewhere in 
the law, including in contractual network agreements be-
tween a provider and a payer.  It is essential that providers be 
mindful of, and abide by, these obligations.  Even if providers 
are aware of the need to act, they often do not know how 
to proceed or do not have the expertise needed to do so.  

These matters often pose complex and difficult factual, cod-
ing and legal issues:  Payment policies and rules may vary 
from payer to payer, may change over time and are often 
unclear; myriad legal issues may exist depending on the 
payers and providers involved.   When an issue is first identi-
fied, it is often important to have billing and documentation 
experts review the matter in conjunction with legal counsel 
in order to ensure that the correct payer rules and laws are 
being followed, and that the matter is timely and appro-
priately addressed.  Consulting with a documentation and 
coding expert, such as Garfunkel Health Advisors, and legal 
counsel early in the process may help ensure that the is-
sue is appropriately handled and that a provider’s exposure 
is appropriately mitigated, to the greatest extent possible.
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This material is intended as informational only and the 
content should not be construed as legal advice.  Readers 
should not act upon information in this material without 

first seeking professional advice. This material may be 
considered Attorney Advertising under certain rules of 

professional conduct.   
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